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Sanitation, more than many other human rights issue, evokes the concept
of human dignity; consider the vulnerability and shame that so many
people experience every day when, again, they are forced to defecate in
the open, in a bucket or a plastic bag. It is the indignity of this situation
that causes the embarrassment.'

I. INTRODUCTION
The sun had not yet risen by the time Meera Devi hesitantly ventured out of
her one-room, mud-brick home for the half-mile trek to the vegetable patch she
frequented every morning. Avoiding daylight, Meera instead chose the cloak of
darkness to hide the embarrassment of defecating in the open.3 It was a challenge
to find a spot not previously soiled by neighbors or in the view of on-looking
men.4 This is an all too familiar reality in India,5 while those in developed
countries enjoy the convenience and dignity of a clean, private bathroom. 6
Although access to sanitation is recognized internationally as a human right in
conjunction with the right to water, 7 it is far from satisfactory in its

1. Pablo Solon, Ambassador of the Plurinational State of Bol., Speech before the General Assembly of
the United Nations: The Human Right to Water and Sanitation (July 28, 2010), available at http://www.
canadians.org/water/documents/Solon-RTW-UN-28-07-I0.pdf.
2. Jason Gale, India Failing to Control Open Defecation Blunts Nation's Growth, BLOOMBERG (Mar. 3,
2009, 3:00 PM), http:/Ibloomberg.com/apps/news?sid=aErNiPV4RLc&pid=newsarchive.
3. Id.
4. Id.
5. Id.
6. See generally Mandy Adwell, Gates FoundationAims to Reinvent the Toilet, THE 9 BILLION (Aug. 4,
2011), http://www.the9billion.com/201 1/08/04/gates-foundation-aims-to-reinvent-the-toiletl.
7. U.N. Econ. & Soc. Council, Comm. on Econ., Soc. & Cultural Rts., General Comment No. 15: The
Right to Water (Articles 11 and 12 of the International Covenant on Economic, Social and Cultural Rights),
U.N. Doc. EJC. 12/2002/11 (Nov. 26, 2002) [hereinafter General Comment 15]; Solon, supra note 1.
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implementation. Roughly 2.6 billion of the world's population still suffer from a
lack of sanitation.9 Unsanitary conditions risk the health, safety, and education of
these individuals, as well as each country's economy and the world's
environment.' ° There is no time to waste in guarding against these dangers by
improving the sanitation situation."
Despite various international commitments, improved sanitation is still a
distant goal.'2 India is among the countries struggling to improve this basic
necessity. '3 Recognizing the importance of providing adequate sanitation, India
implemented several programs, including the Central Rural Sanitation
Programme, 4 the Total Sanitation Campaign," and a program that provides a
cash award for communities with significant improvements.' 6 Nevertheless,
India's commitment has proved to be unsuccessful in significantly improving its
sanitation crisis. 7 Hence, it is crucial to identify India's shortcomings in order to
successfully motivate a sustainable improvement in sanitation. It is time to make
sanitation a priority in India.'"
This Comment begins by discussing the importance of access to adequate
sanitation facilities. Part III addresses the legal foundation of the right to
sanitation including international agreements, United Nations ("U.N.")
resolutions, and domestic laws and policy. The lack of sanitation in India, how
India has responded to the need for sanitation, and why India's various programs
and policies have failed to significantly improve the situation are evaluated in
Part IV of this Comment. The Comment concludes with a discussion of key
recommendations for a successful campaign to combat inadequate sanitation.
8. Solon, supra note 1.
9. Id.
10. See Gale, supra note 2.
11. Solon, supra note 1.
12. See U.N. DEP'T OF ECON. & Soc. AFFAIRS, THE MILLENNIUM DEVELOPMENT GOALS REPORT 2010,
at 60-61, U.N. Sales No. E.10.I.7 (2010), available at http://www.un.org/millenniumgoals/pdf/MDG%20
Report%202010%2OEn%20r15%20-low%20res%2020100615%20-.pdf [hereinafter MDG REPORT].
13. CENT. STATISTICAL ORG., MINISTRY OF STATISTICS AND PROGRAMME IMPLEMENTATION, GOV'T OF
INDIA, MILLENNIUM DEVELOPMENT GOALS-INDIA COUNTRY REPORT 2009, at 84 (2009), available at
[hereinafter MDG INDIA
http://mospi.nic.in/rept%20_%20pubn/fest.asp?rept-id=ssd04_2OO9&type=NSSO
COUNTRY REPORT].

14. See Central Rural Sanitation Programme, INDIA.GOV, http://india.gov.in/sectors/rural/index.
php?id=l I (last visited Oct. 22, 2011).
15. See DEP'T OF DRINKING WATER SUPPLY, MINISTRY OF RURAL DEV., Gov'T OF INDIA, GUIDELINES:
CENTRAL RURAL SANITATION PROGRAMME, TOTAL SANITATION CAMPAIGN 2 (2007), available at http://www.

ddws.gov.in/sites/upload files/ddws/files/pdflTSCGUIDELINES-June2OlO.pdf [hereinafter TSC GUIDELINES].
16. See GOV'T OF INDIA, MINISTRY OF RURAL DEV., DEP'T OF DRINKING WATER SUPPLY, NIRMAL
GRAM PURASKAR GUIDELINES 1 (2010), available at http://nirmalgrampuraskar.nic.in/Documents/PDF/
GuidelinesEnglish2010.pdf [hereinafter NGP GUIDELINES].
17. See MDG INDIA COUNTRY REPORT, supra note 13, at 85.
18. See generally WATER AND SANITATION PROGRAM, INADEQUATE SANITATION COSTS INDIA RS. 2.4
TRILLION (US$53.8 BILLION), available at http://www.wsp.org/wsp/sites/wsp.org/files/publications/wsp-esiindia.pdf.
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II. THE IMPORTANCE OF SANITATION

A. Definition of Sanitation
According to the Centre on Housing Rights and Evictions, a leading
international human rights organization,' 9 the most basic right to sanitation means
the availability of facilities for the disposal of excreta that avoids human, animal,
and insect contact with excreta.20 Sewer services, or the emptying of latrines, are
another component of adequate sanitation.' Most importantly, sanitation
encompasses the need for privacy and dignity."
The U.N. Sub-Commission on the Promotion and Protection of Human
Rights outlined four basic guidelines of the right to sanitation. First, sanitation
must be safe, and "conducive to the protection of public health and the
environment." 2 This requires a toilet that is hygienic with no risk of collapse and
the safe disposal of excreta and wastewater, thereby preventing human, animal,
and insect contact.25 Second, sanitation must be physically accessible within the
immediate vicinity of the household or workplace, and that access must not risk
the physical safety of the individual. 6 Third, sanitation must be affordablewhich includes the construction of facilities, emptying and treatment of human
waste, and connection to a sewage system-without forcing families to sacrifice
27
other basic goods and services. Finally, sanitation must be of a culturally
acceptable quality. 28 This encompasses the construction, positioning, and
conditions for use (including separate toilets for men and women), culturally
acceptable washing facilities for after toilet use, and a way to empty the latrine
which avoids contact with human waste.29

About Us, COHRE,http://www.cohre.org/about-us (last visited Oct. 22, 2011).
THORSTEN KIEFER ET AL., COHRE, LEGAL RESOURCES FOR THE RIGHT TO WATER AND
SANITATION, 8-9 (2d ed. 2008), available at http://www.worldwatercouncil.org/fileadmin/wwc/Programs/
Rightto_Water/Pdfdoct/RWP-Legal_Res_ lstDraft_web.pdf.
21. Id.
22. Id.
23. See Special Rapporteur on the Enjoyment of Economic, Social, and Cultural Rights and the
Promotion of the Right to Drinking Water Supply and Sanitation, Realization of the Right to Drinking Water
and Sanitation, § 1.3, U.N. Comm'n on Hum. Rts., Sub-Comm'n on the Promotion and Prot. of Hum. Rts., UN
Doc. E/CN.4/Sub.2/2005/25 (July 11, 2005), (by El Hadji Guissd) [hereinafter Draft Guidelines].
24. Id. § 1.2.
25. COHRE,UN-HABITAT, WATERAID, SDC, SANITATION: A HUMAN RIGHTS IMPERATIVE 18 (2008)
19.
20.

[hereinafter SANITATION: A HUMAN RIGHTS IMPERATIVE].
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26.
27.
28.

Draft Guidelines, supra note 23, § 1.3(a), (c).
Id. § 1.3(d).
Id. § 1.3(b).

29.

SANITATION:

A HUMAN RIGHTS IMPERATIVE, supra note 25,

at

20.
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B. Lack of Access to Sanitation
Without proper sanitation facilities, the choices are grim for relieving
oneself.'0 Open defecation is still widely practiced by over 1.1 billion people
worldwide.3' Instead of the privacy and dignity of a toilet, individuals are forced
to use any field left unguarded by its owner, a ditch running alongside a busy
highway, or a bush.32 Basarat Ansari, a homeless laborer from India, commented,
"[w]e go to the toilet on the street ...I know other people have to walk in it. But
you don't have much choice if you have to go."33 In the interest of privacy, many
use "flying toilets," which is the practice of relieving oneself in a plastic bag and
throwing it out a window, in a ditch, or anywhere as far away as possible. '
Even if sanitation facilities are provided, they may not be adequate.35 For
instance, the latrines in Nairobi, Kenya are unusable because they are full and the
residents do not have the funds to hire anyone to empty the latrines.3 6 The
37
residents fear the waste will overflow in the rainy season and flood their homes.
Some may have access to community toilets with as many as 50 to 150 people
sharing one pit latrine.38 Yet, the journey to the community latrine may be far
from the user's home, posing a safety risk for women in the absence of daylight.39
There are also pay toilets that charge a fee for each use, but these are usually
unaffordable for many families living in the slums.40 No one should be forced to
use such alternatives because they are deprived of the safety and dignity of a
clean, private toilet'
C. Necessity of Sanitation
For those living in developed and urban areas of the world, the availability of
private, safe facilities to relieve oneself may be taken for granted.42 The
implications of poor sanitation are a harsh reality for 2.6 billion people in the

30. See, e.g., Gale, supra note 2.
31. MDG REPORT, supra note 12, at 61.
32. See Gale, supra note 2.
33. Mark Magnier, India Lags Behind in Sanitation Facilities, L.A. TIMES (Mar. 22, 2010),
http://articles.latimes.con/2010/mar122/worldlla-fg-india-toilets22-2010mar22.
34. Joyce Mulama, Flying Toilets Still Airborne, INTER PRESS SERV. NEWS AGENCY (Oct. 24, 2006),
http://ipsnews.net/news.asp?idnews=35222.
35. Id.
36. Id.
37. Id.
38. Risking Rape to Reach a Toilet, AMNESTY INT'L, 6 (2010), http://www.arnesty.org/
en/library/asset/AFR32/006/2010/en/6eab2ee6-6d6c-4abd-b77c-38cfc7621635/afr320062010en.pdf.
39. Id.
40. Id.
41. See VILLAGE WATER, http://www.villagewater.org/ (last visited Nov. 5, 2011).
42. Magnier, supra note 33.
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world who face deadly diseases, sexual assault, poor education, and poverty-all
a result of the failure to provide basic sanitation.43
1. Health
General Dr. Margaret Chan, the Director of the World Health Organization,
stated "[s]anitation is a cornerstone of public health."'' Poor sanitation provides a
breeding ground for the proliferation of bacteria, viruses, and parasites by
exposing individuals to human waste.45 There are various ways that humans come
into contact with urine and excreta.46 Without proper sanitation facilities, human
waste is discharged into water bodies or penetrates groundwater, contaminating
the fresh water supply. 47 Such contamination pollutes drinking water, agricultural
foods, seafood, and rivers used for bathing or recreation. a Individuals also risk
falling in human waste as a result of widespread open defecation which pollutes
the streets and fields. 49 For instance, six-year-old Grace Sayisi, who lives in the
slums of Nairobi, Kenya, was infected with cholera after falling into sewage near
her house. 0 Contact may also occur indirectly through insects that come into
contact with excreta and subsequently transmit diseases to humans. Jamie
Bartram, the head of the World Health Organization's water, sanitation, hygiene
and health group, remarks that "[i]f you've got feces all around you, it will find
its way into your mouth."52
According to a report by WaterAid, 80% of disease in the developing world
is a result of poor sanitation. 3 Common diseases caused by contact with human
waste include dysentery, cholera, typhus fever, typhoid, schistosomiasis, and

43. Solon, supra note 1; AMNESTY INT'L, supra note 38; Gale, supra note 2.
44. WHO/UNICEF, Poor Sanitation Threatens Public Health, WHO (Mar. 20, 2008), http://www.
who.int/mediacentre/news/releases/2008/pr08/en/ [hereinafter PoorSanitation Threatens Public Health].
45. Id.
46. See, e.g., E. Coli Infection, WEBMD, http://www.webmd.com/a-to-z-guides/e-coli-infection-topicoverview (last updated June 14, 2010); see also Ann Marie Rodriques, Waste Matters, THE JAMAICA STAR
ONLINE, http://jamaica-star.comthestar/20100807/features/features4.html (last visited Oct. 30, 2011).
47.

DAYANAND B. PANSE, ECOLOGICAL SANITATION-A NEED OF TODAY! PROGRESS OF ECOSAN IN

INDIA (2006), available at http://www.gtz.de/en/dokumente/en-innovative-ecosan-network-india-progress-text2006.pdf.
48. WHO, 10 Things You Need to Know About Sanitation, UN WATER, http://www.unwater.org/
wwd08/docs/l0Things.pdf (last visited Nov. 5, 2011) [hereinafter 10 Things You Need to Know About
Sanitation].
49. See AMNESTY INT'L, supra note 38, at 8.
50. Id.
51. Karen E. Kelley & Edward F. Vitzthum, Human Health and Water, WATER ENCYCLOPEDIA
http://www.waterencyclopedia.com/Ge-Hy/Human-Health-and-Water.html (last visited Oct. 30, 2011).
52. Gale, supra note 2.
53. WATERAID & TEARFUND, THE HUMAN WASTE 3, available at http://www.wateraid.org/documents/
plugin..documents/humanwaste.pdf [hereinafter THE HUMAN WASTE].
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trachoma.M Although not fatal, poor sanitation also leads to parasitic worm
infections which cause "anemia, stunted growth and other debilitating
conditions."55 The contamination of water resources, soil, and food is a major
cause of diarrhea.56 Although a treatable disease for most people, diarrhea is fatal
in developing countries, 5 killing nearly 6,000 children per day.58 "In the past 10
years [diarrhea] has killed more children than all the people lost to armed conflict
since World War II.,, 59 It is estimated that diarrhea kills one thousand children
under five each day in India alone. 6° By improving sanitation in developing
countries, the death rate from diarrhea will be reduced by as much as two-thirds. 6
2. Safety
In addition to health concerns, there are many safety issues posed by
inadequate sanitation.62 Women and young girls risk sexual harassment and
assault when they do not have access to basic sanitation.63 In order to avoid the
embarrassment of relieving themselves in the open, women, such as Meera Devi,
seek out secluded areas at night or in the early hours of the morning to defecate
as privately as possible.(' That very protection of seclusion offered by darkness,
however, also provides a cloak of secrecy for the perpetration of sexual crimes
against women. 65 Likewise, the use of a community toilet can be unsafe in the
evening hours. 66 Unheeding her friends' warnings, Rebecca Nduku, a resident of67
Nairobi, Kenya, set out for the community latrine at seven-thirty in the evening.
When she emerged, five men dragged her to an abandoned house and sexually
abused her. 68 The single mother of three now battles HIV as a result.69

54. Id. at 10.
55. Id.
56. PoorSanitation Threatens Public Health, supra note 44.
57. Id.
58.

THE HUMAN WASTE, supra note 53, at 3.

59. Id. at 10.
60. MINISTRY OF RURAL DEV., DEP'T OF DRINKING WATER SUPPLY, SUSTAINING THE SANITATION
REVOLUTION: INDIA COUNTRY PAPER 1 (2008), available at http://indiasanitationportal.org/sites/default/files/
India._CountryPaper.pdf [hereinafter INDIA COUNTRY PAPER].
61. THE HUMAN WASTE, supra note 53, at 11.
62. Gale, supra note 2.
63. Id.
64. Id.
65. Tabitha Nderitu, Kenya Sanitation: 'Flying-Toilets' Insulate Women from Rape, WOMEN NEWS
NETWORK (Dec. 27, 2010), http://womennewsnetwork.net/2010/12/27/kenya-flying-toilets-women.
66. Id.
67. Id.
68. Id.
69. Id.
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Wild animals also pose a safety risk for women when they must defecate in
the open.7 ° Brahani, a teacher in the small village of Gawanda located in Southern
Ethiopia, is "afraid of being attacked by wild animals or drunkards."'" Her fear is

not unfounded, as five-year-old Kamala from Nepal was mauled to death by a
tiger while defecating in an open field, a widespread practice in her village.72 The
death of Kamala, the sexual abuse of Rebecca Nduku, and other similar tragedies
can be prevented by increasing sanitation coverage.
3. Education
Along with the health and safety risks, the lack of proper sanitation facilities
causes many children to miss school. 3 It is estimated that "443 million school
days are lost each year as a result of water- and sanitation-related diseases. 74
Some healthy children cannot afford school because their family spends scarce
financial resources for health services to treat sanitation-related diseases." Even
if able to attend school, many children are plagued with intestinal worm
76
infections which leave them mentally disabled and incapable of learning.
The lack of sanitation disproportionately burdens girls' education as they are
more frequently absent from school. 7 Girls must assist with household chores,
such as fetching water or cleaning latrines. When family members become ill
with hygiene-related diseases, the girls of the family are kept home to take care
of them.79

Beyond their household duties, girls are forced to choose between using a
m Such a choice causes girls to
unisex latrine or nothing at all while at school.8
simply not attend school at all." This is especially true when young girls reach
puberty. 2 Twelve-year-old Edna Phiri, a schoolgirl in M'buka Primary School in
Malawi, testified that "[s]ince the urinals were built, I've been attending school
regularly. Also, I don't have to go to the bush to urinate, as I did before. In fact,

70. Labahari Budhathoki & Tekendra Bhatta, Nepal: Tiger Attack on Young Girl Prompts Villagers to
End Open Defecation in Fields, IRC INT'L WATER AND SANITATION CENTER E-SOURCE (Nov. 10, 2006),
http://www.irc.nl/page/31624.
71. THE HUMAN WASTE, supra note 53, at 12.
72. Budhathoki & Bhatta, supra note 70.
73. Water, Sanitation and Hygiene in Schools, UNICEF, http://www.unicef.org/wash/indexschools.
html (last updated July 19, 2010) [hereinafter Water, Sanitationand Hygiene in Schools].
74. G.A. Res. L.63/Rev. 1, U.N. Doc. A/64/L.63/Rev.1 (July 26, 2010) [hereinafter 2010 U.N. Res.].
75. SANITATION: A HUMAN RIGHTS IMPERATIVE, supra note 25, at 4.
76. Id.
77. Water, Sanitation and Hygiene in Schools, supra note 73.
78. Id.
79. Id.
80. Gale, supra note 2.
81. Id.
82. Id.
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were built, you sometimes
there are fewer girls getting sick-before the
83 toilets
bush.,
the
to
way
your
on
[feces]
stepped in
Some parents refuse to allow their daughters to attend schools that lack
toilets because they fear molestation, which would devastate their daughter's
chances of attracting a suitor.8 Currently 113 million children worldwide are not
enrolled in school.85 Of this figure, 60% are girls.86 Improving sanitation facilities
in schools is central to the effort of improving this figure, and thereby the status
of women in India.87
Such barriers to education compromise the child's future.8 The United
Nations Children's Fund ("UNICEF") suggests that "[h]elping children reach
their full potential is also investing in the very progress of humanity."89 Without
9
education, there is a greater risk that children will lead lives of poverty. 0 The
resulting shortage of skilled laborers has the much broader implication of
adversely impacting the country as a whole because of the lack of contribution to
the nation's economy. 91
4. Economic Impact
The effects of poor sanitation often result in an economic struggle for poor
families. 92 A family expends scarce financial resources for health services to treat
sanitation-related diseases instead of spending it on other important needs. 93
According to a study conducted in Karachi, Pakistan, those living in areas
without access to sanitation spent six times more on medical treatments than
those living with access. 94 After the significant improvement on safe disposal of
human waste and hand washing practices, a study of Tiruchirapalli Tamil Nadu,
India found that income used for treating diseases fell from 36% to 4%.9'

83. More Toilets, More Girls in School in Malawi, DEP'T FOR INT'L DEv. (Mar. 17, 2008),
http://webarchive.nationalarchives.gov.uk/+/http://www.dfid.gov.uk/casestudies/files/africa/rmalawi-girlsurinals.asp.
84. Magnier, supra note 33.
85. THE HUMAN WASTE, supra note 53, at 16.
86. Id.
87. Magnier, supra note 33.
88. See Gale, supra note 2.
89. The Millennium Declaration and Development Goals: A Blueprint for Progress, UNICEF,
http:/Iwww.unicef.org/mdg/index-aboutthegoals.htm (last visited Nov. 3, 2010) [hereinafter MDG: Blueprint
for Progress].
90. Gale, supra note 2.
91. Id.
92.

SANITATION: A HUMAN RIGHTS IMPERATIVE, supra note 25, at 4.

93.
94.
95.

Id.
THE HUMAN WASTE, supra note 53, at 21.
Id.
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Poor sanitation is costly not only for individual families, but also for the
entire country.96 Sanitation-related diseases drain resources from the public health

systems. 97 Profits from tourism wane as travelers are less likely to risk disease by
visiting a country with feces-lined streets and an open field as the only toilet.98 A
study by the World Bank found that decreased tourism costs India roughly 260
million dollars annually. 99 Labor productivity also suffers as individuals contract
diseases spread through contact with human excreta.'0 It is estimated that over 73
million workdays are lost as a result of waterborne diseases, which translates into
an economic burden of 600 million dollars.' ° ' All factors considered, the World
Bank study concluded that a lack of toilets and poor hygiene practices costs India
54 billion dollars every year.' 2 This translates into 6.4% of India's gross
domestic product.' 3 According to Clarissa Brocklehurst, UNICEF's chief of
water, sanitation, and hygiene, "India cannot reach '' its
4 full economic potential
unless they do something about this sanitation crisis.
5. EnvironmentalImpact
In addition to the economic burden placed on countries as a result of poor
sanitation, environmental degradation is exacerbated by the absence of basic
facilities.'5 Without proper facilities, human waste flows directly into streams,
rivers, lakes, and wetlands, contaminating water resources and greatly reducing
fresh water supplies.' °6 In addition to depleting an already scarce resource,
contamination of the water supplies causes a reduction in biodiversity,
threatening the ecological balance of the environment.' For example, waste and
sewage increase the level of nitrogen in seawater, which causes an overgrowth of

96. Nita Bhalla, No Toilets Cost India $54 Billion Annually-World Bank, REUTERS (Dec. 20, 2010,
7:16 PM), http:llin.reuters.comarticle/idlNIndia-53685720101220 (based on 2006 figures).
97. Id.
98. See id.
99. Id.
100. See U.N. Econ. & Soc. Comm'n for Asia & the Pac., Statistical Yearbook for Asia & the Pacific
2009, 73, U.N. Sales No. E.10.I.F.1, available at http://www.unescap.org/stat/data/syb2009IESCAPSYB2009.pdf.
101. INDIRA KHURANA & ROMIT SEN, TOWARDS UNDERSTANDING THE RIGHT TO WATER AND
SANITATION 1 (Ajit Chak ed., 2009), available at http://www.indiawaterportal.org/sites/indiawaterportal.
org/files/WAI%2ODiscussion%2OPaper-Towards%2Understanding%20the%2ORight%20to%2OWatSan-2009
._0.pdf.
102. Bhalla, supra note 96.
103. InadequateSanitation Costs India the Equivalentof 6.4 Percent of GDP,WATER AND SANITATION
PROGRAM, http://www.wsp.org/wsp/node/1150 (last visited Oct. 29, 2011) ("The findings are based on 2006
figures, although a similar magnitude of losses is likely in later years.").
104. Gale, supra note 2.
105. THE HUMAN WASTE, supra note 53, at 18.
106. 10 Things You Need to Know About Sanitation, supra note 48.
107. Id.
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algae.0 8 This overgrowth cuts off sunlight, smothering coral reefs.' °9 Another
environmental impact arises not from open defecation, but from the widespread
practice of "flying toilets.""0 Instead of defecating in the open, many individuals
relieve themselves in a plastic bag which is then thrown from windows or
discarded in ditches."' The plastic bags litter roofs, clog drainage systems, and
sometimes burst upon landing."' All of these common practices contribute to a
declining and unhealthy environment." 3 In Meera Devi's village of Kachpura
located in India,
sewage and household wastewater flow along open drains that line both
sides of narrow alleyways. The fetid water gathers in a shallow channel
choking with plastic containers, discarded footwear and household
trash.... A mechanical pump chugs on the bank, sucking up the liquid to
dispense over a nearby vegetable patch.... The rest of the slurry empties
into a trench coursing along a feces-dotted path through a field of
cauliflowers. A shoeless boy uses a long-handled spade to create a new
sluice for the black sludge to ooze over the vegetable field. What's not
drained from the trench empties into a cesspool on the flood plain of the
''4
Yamuna River...
It is imperative for the health, safety, and well-being of mankind as well as
for environmental sustainability to provide adequate access to basic sanitation."'
According to UNICEF, "[a]ccess to sanitation facilities is a fundamental human
right that safeguards health and human dignity."' 16 In addition, sanitation is
central to the efforts of realizing nearly all other human rights such as the right to
education, health, adequate housing, work, food, and water. "'1 In order to
safeguard these fundamental rights, it is necessary for the international
community to legally recognize sanitation as a basic human right and take steps
to improve coverage." 8

108. Id.
109. Id.
110. See Mulama, supra note 34.
111. See id.
112. Id.
113. See SANITATION: A HUMAN RIGHTS IMPERATIVE, supra note 25, at 21.
114. Gale, supra note 2.
115. See Solon, supra note 1.
116. UNICEF, SANITATION FOR ALL: PROMOTING DIGNITY AND HUMAN RIGHTS 3 (2000), available at
http://www.unicef.org/wash/files/sanall.pdf [hereinafter UNICEF SANITATION FOR ALL].
117. SANITATION: A HUMAN RIGHTS IMPERATIVE, supra note 25, at 3.
118. See id. at 5.
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III. THE RIGHT TO BASIC SANITATION

In the past, the international community did not officially recognize the right
to sanitation as an independent human right, although it is inextricably linked
with other recognized human rights." 9 For instance, the 1948 Universal
Declaration of Human Rights recognized the right to "a standard of living
adequate for the health and well-being of himself and of his family."' 2 ° Though
undeniable that access to adequate sanitation is a cornerstone of health, 2 ' it
remained unmentioned as a necessary element.' 22
As an outgrowth of the Universal Declaration of Human Rights, the United
Nations adopted the International Covenant on Economic, Social and Cultural
Rights ("ICESCR") in 1966.123 Although reaffirming an individual's fundamental
right to an adequate standard of living' and the highest standard of health,'25 the
ICESCR failed to include a right to basic sanitation. 126 The United Nations
established the Committee on Economic, Social and Cultural Rights in order to
interpret and monitor the implementation of the ICESCR1 7 The committee
access to
adopted General Comment 15 in 2002, which finally acknowledged
'2
1
sanitation as a necessary element of the human right to water.
A. General Comment 15
is one of the
General Comment 15 recognized that "[t]he right to water.
most fundamental conditions for survival."'' 29 It outlined three essential
components of the right to water.'3 ° First, individuals should have a sufficient and
continuous water supply for personal and domestic uses.' Personal sanitation is
one such use and is defined as the disposal of human excreta.2
Second, water must be safe for personal and domestic uses, meaning that the
water must not pose a threat to public health and it "should be of an acceptable

119.
120.
10, 1948).
121.
122.
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124.
125.
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127.
128.
129.
130.
131.
132.

Id. at 3.
Universal Declaration of Human Rights, G.A. Res. 217 (I1) A, U.N. Doc. A/RES/217(III) (Dec.
Poor Sanitation Threatens Public Health, supra note 44.
See Universal Declaration of Human Rights, supra note 120.
G.A. Res. 2200 (XXI), § 49, U.N. Doc. A/6316 (Dec. 16, 1966) [hereinafter ICESCR].
ld. at art. 11.
Id. at art. 12.
See id. at arts. 11-12.
SANITATION: A HUMAN RIGHTS IMPERATIVE, supra note 25, at 11.
See GeneralComment 15, supra note 7, at 2, 2.
Id. at 2, 13.
Id. at 5-6,1 12(a)-(c).
Id. at 5,1 12(a).
Id.
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colour, odour and taste for each personal or domestic use." '

3

Third, water must

34
be physically and economically accessible to everyone without discrimination.
General Comment 15 also identified a number of core obligations for
immediate effect in relation to the right to water. 13 One such core obligation was
to ensure access to basic sanitation.1 36 "Ensuring that everyone has access to
adequate sanitation is not only fundamental for human dignity and privacy, but is
one of the principal mechanisms for protecting the quality of drinking water
supplies and resources.', 3 7 As General Comment 15 suggests, adequate water and
sanitation are inextricably linked. 3 Poor sanitation impacts the supply and
quality of water resources through contamination of the fresh water supply. 3 9 In
turn, water is desperately needed for sanitation as it is a necessary element of
cleanliness and personal hygiene.' 4 Not only is water needed for hygiene, 14 but a
greater water supply is also needed for the development of facilities and for
disposal to prevent environmental pollution and standing water, which breeds
disease-causing pathogens.'4 2 The Center on Housing Rights and Evictions
concluded that in order to "ensure that sanitation gets the sustained attention
necessary in the face of 2.6 billion people around the world living without access
to a decent toilet or latrine, it is crucial that it is understood that water and
,,143
sanitation are two sides of one coin.
India is a state party to the ICESCR,'" meaning that the provisions are legally
binding upon it. 45 India must ensure a fundamental right to an adequate standard
of living' 46 and the highest standard of health. 47 General Comments are not per se
legally binding on the state parties, but are merely interpretive tools for the
clarification of the particular human rights treaty. 4 However, as an interpretation

at 5, 1 12(b).
133. Id.
at 6, 1 12(c).
134. Id.
135. Id.
at 12-13, 37.
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at 13, 1 37(i).
137. Id. at 11.
138. See id.
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141. Id.
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Definition, CENTER ON HOUSING RTS. AND EVICTIONS, 5 (Mar. 26, 2008), http://www.wsscc.org/sites/default/
files/publicationsfcohre legal-basisfor-right towater and sanitation_2008.pdf.
143. Id.
144. See Status of Treaties, UNITED NATIONS TREATY COLLECTION, http://treaties.un.org/PagesView
Details.aspx?src=TREATY&mtdsgno=IV-3&chapter=4&lang=en (last visited Oct. 28, 2011). India acceded
on April 10, 1979. Id.
145. ICESCR, supra note 123, at Preamble.
146. Id.at art. 11.
147. id.at art. 12.
148. Frequently Asked Questions, WORLD WATER COUNCIL, http://www.worldwatercouncil.org/index.
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of the ICESCR (a legally binding instrument), 49 General Comment 15 obligates
the state parties to fulfill the standards set forth. 50 This means 5that India has an
obligation to ensure everyone has access to adequate sanitation. '
B. U.N. Resolutions and Conventions
Prior to the adoption of General Comment 15,52 the United Nations
addressed its commitment to recognizing sanitation as a basic human right
through various instruments following the adoption of the Universal Declaration
of Human Rights in 1948.' One such instrument is the Convention on the
Elimination of All Forms of Discrimination Against Woman ("CEDAW")
adopted by the U.N. General Assembly in 1979.1 4 It is an international bill of
rights to achieve equality for women. 5 ' One provision calls for countries to
ensure the right of women "[t]o enjoy adequate living conditions, particularly in
relation to ... sanitation."' 56 The Convention entered into force on September 3,
1981.1 7 India is among the ninety-eight signatories and ratified the document on
July 9, 1993. 8
Sanitation as a human right was again recognized in the Convention on the
Rights of the Child ("CRC") which arose out of the Universal Declaration of
Human Rights'59 in order to establish those same human rights for children.' 6° The
CRC required "States Parties [to] recognize the right of every child to a standard
of living adequate for the child's physical, mental, spiritual, moral and social
development."'' 6' The body in charge of interpreting and monitoring the CRC, the
Committee on the Rights of the Child, has frequently interpreted the right to an
adequate standard of living to include access to latrines.' 62 India acceded to the

php?id=1764&L=%252527#c9492 (last visited Oct. 21, 2011).
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150. General Comment 15, supra note 7, at 15, 1 45.
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the Rights of the Child, Preamble, Nov. 20, 1989, 1577 U.N.T.S. 3 [hereinafter CRC]; Universal Declarationof
Human Rights: History of the Document, UNITED NATIONS, http://www.un.org/en/documents/udhr/history.
shtml (last visited Nov. 5, 2011).
154. See CEDAW, supra note 153.
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156. Id. at art. 14(2)(h).
157. Status of Treaties, supra note 144.
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159. CRC, supra note 153.
160. Id.
161. Id. at art. 27, 1.
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CRC on December 11, 1992, ' meaning that India is bound by it and is therefore
committed to safeguarding these rights for children.' 6
In spite of references to the human right to sanitation in CEDAW and the6
1
CRC (among other legal instruments), the right was not fully recognized.'
Ambassador Pablo Solon of Bolivia, stated in his speech to the U.N. General
Assembly: "the human right to water has continued to fail [sic] be fully66
recognized, despite clear references in various international legal instruments."'
Accordingly, the United Nations adopted the Resolution to the Human Right to
Water and Sanitation in July, 20 10.167 The resolution acknowledged "the
importance of equitable, safe and clean drinking water and sanitation as an
integral component of the realization of all human rights. ' "'gNot only is there an
independent right to drinking water and sanitation, these rights are interconnected
with other rights such as the right to an adequate standard of living.' 69 The
Resolution is not legally binding on the signatories. 70 That being so, it remains to
be seen whether the Resolution will actually further the right to sanitation. 7'
Two months later, in September, 2010, the U.N. Human Rights Council
affirmed in a separate resolution the existence of a right to sanitation in
international law. 72 Specifically, the resolution affirmed that sanitation is an
integral component of the right to an adequate standard of living. 7 3 Further,
sanitation is "inextricably related to the right to the highest attainable standard of
74
physical and mental health, as well as the right to life and human dignity.'
According to Catarina de Albuquerque, U.N. Independent Expert on human
rights obligations related to access to safe drinking water and sanitation, "this
means that for the U.N., the right to water and sanitation, is contained in existing
human rights treaties and is therefore legally binding.' ' 75 In sum, this resolution
went further than the July 2010 U.N. Resolution by specifying that the right
entails legally binding obligations. 6
163. Status of Treaties, supra note 144.
164. See CRC, supra note 153, at art. 24.
165. See Solon, supra note 1.
166. Id.
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C. NationalRecognition of Sanitation
There are many countries that include, either implicitly or explicitly, a right
to sanitation in their national constitutions.'77 Although inclusion of a right to
sanitation in a national constitution is no guarantee of implementation, it serves
as an important legal foundation for three reasons."' First, a constitutional
provision is crucial for the development of legislation at the local government
"
level. 79
' Legislation can further specify the entitlements of individuals and outline
the legal duties of the local authorities.' 80 Second, a constitutional provision
provides the necessary framework for judicial enforcement.' 8 ' Lastly, and most
importantly, a constitutional recognition reflects the country's commitment to
sanitation as a legal right that all are entitled to.'82 Countries such as South Africa,
Ecuador, Kenya, and Uruguay83 have all explicitly recognized the right to
sanitation in their constitutions.1
In addition to a constitutional provision, some countries choose to ensure the
right to sanitation through national laws and policies." 4 The Centre on Housing
Rights and Evictions advocates the use of national legislation in addition to a
constitutional guarantee in order to transform the sometimes vague and
unexplained constitutional provision into a practical and effective law.'85 Algeria,
Bangladesh, Kenya, South Africa, and Sri Lanka are among the countries
which
6
have implemented national legislation setting out specific entitlements.'
Regardless of the presence of an explicit constitutional provision or national
legislation, a court in the country may call for the enforcement of a right to
sanitation through other established rights. 8 7 For instance, courts in India,
Pakistan, and Costa Rica find a right to sanitation from the constitutional right to
life.' 8 The courts of Argentina and Columbia derive the right to sanitation from
the established right to health.'8 9 National recognition of a right to sanitation,
whether through constitutional provisions or a national policy, is an important
first step in improving coverage. ' 9°
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D. Millennium Development Goals
World leaders from 189 Member States of the United Nations gathered
together in September 2000 for the Millennium Summit at the U.N. headquarters
in New York.' 9' The Summit addressed the deplorable conditions of some of the
Member States'92 and affirmed the "collective responsibility to uphold the
principles of human dignity, equality and equity at the global level."' 93 In order to
combat extreme poverty, hunger, illiteracy, and disease, the Member States
adopted the Millennium Development Goals (MDG)-a set of eight measurable
improvements to be achieved by the year 2015.' 94 Included within the goal of
environmental sustainability was the target of reducing "by half the proportion of
people without sustainable access to safe drinking water and basic sanitation."' 95
Despite the commitment to improve sanitation, the world is struggling to
achieve the MDG target.196 In fact, this target remains one of the most off-track of
all the MDG targets. 9' As much as 48% of the population in developing regions
continues to suffer from a lack of sanitation.' One of the regions lagging behind
the most is Southern Asia where 64% of the population lacks access.'" Another
component of increasing sanitation access is reducing the proportion of people
still practicing open defecation. 20° However, this number remains high-il.1
billion people practice open defecation worldwide. 20 ' Again, Southern Asia has
the highest rate of open defecation in the world with 44% of its population still
engaging in this practice. 22 As the second most populous country and one that is
significantly behind in improving sanitation, India, located in Southern Asia, is
central to meeting the MDG target.2 3
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IV.

THE CURRENT SANITATION SITUATION IN INDIA

A. Sanitation in India
Although India has made great strides in improving sanitation, it is still
It is ironic that one of the world's fastest2 "6growing
drasticallyS 20 behind.
1
economies suffers from the lack of such a basic necessity-toilets. A U.N.
news release pointed out that Indians have greater access to cell phones than to a
Zafar Adeel, Director of United Nations
toilet or improved sanitation.
University's Institute for Water, Environment and Health, points out "[ilt is a
tragic irony to think that in India, a country now wealthy enough that roughly
half of the people own phones, about half cannot afford the basic necessity and
dignity of a toilet."2 8 Access to improved sanitation is much higher in countries
with similar and lower per capita gross domestic product.2 9 Currently, 69% of the
rural population of India and 18% of the urban population still defecates in the
open.2 t 0 The women of India have started their own campaign to force greater
access to toilets-"No Toilet, No Bride" or, as the popular radio jingle names it,
"No loo? No 'I do.' 211SYoung
"" 211 women are refusing to marry suitors if their home
lacks a bathroom facility. Concerned mother Usha Pagdi told reporters, "I
won't let my daughter near a boy who doesn't have a latrine. 21 3 In a culture that
favors baby boys, the less numerous females have the bargaining power to
demand a toilet.2
In order to achieve the target set forth in the MDG, India must reduce the
proportion of households without improved sanitation to 38% by the year 2015.215
At the current rate, India is scheduled to reduce that proportion to only 46%-
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missing the target by eight percentage points. 21 6 According to 2007-2008 figures,
about 5 1% of Indians lack access. 27 Even more shocking is the disparity between
urban and rural coverage. 8' It is projected that the urban proportion of
households without sanitation will be reduced to 15% by 2015, missing the 12%
target.29 The rural proportion of households will be reduced to 64%, missing the
47% target.220 Sanitation must become a priority in India in order to accelerate
221
progress towards meeting the MDG target.
B. Legal Recognition of a Right to Adequate Sanitation in India
1. ConstitutionalBasis
India's Constitution, adopted in 1949,222 is the longest in the world. 223 The
length is attributed to the problems of accommodating differing points of views,
numerous languages, and varied faiths, all while "striving at the same time to
'
transform a rigid hierarchical social order into an egalitarian society."224
225
Recognizing pluralism as one of India's greatest weaknesses, the drafters were
226
ultimately concerned with the unity of India. Thus, they were careful to write a
document ensuring fundamental rights for all regardless of religion, sex, or
caste. 27The framers included a clause, similar to the Due Process Clause of the
United States' Constitution,228 which reads "[n]o person shall be deprived of his
life or personal liberty except according to procedure established by law. '229 The
Supreme Court of India initially interpreted this Life and Liberty Clause to mean
that deprivation of life and liberty could be justified by any procedure.230 Soon it
came to be understood as protecting certain rights, even with procedures
established by law.2 The procedures could now be "[scrutinized] by the courts
23 2
and any procedure which was arbitrary or unreasonable could not pass muster.,
216.
217.
218.
219.
220.
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In essence, this interpretation imported the American concept of substantive due
233
process•
India's Constitution recognizes numerous specific fundamental rights beyond
the Constitution
liberty. 34 For example, 2375
the guarantee of life and personal
23
236
guarantees the right to education, religion, and equality. 3' However, the
Constitution fails to explicitly recognize a right to water or sanitation. Instead,
the burden of recognizing the right is placed on the judiciary.239
2. JudicialBasis
The Supreme Court of India is tasked with interpreting the country's laws
and is the final authority.m Its decisions are binding "on all courts and authorities
in the country., 24 ' Fali Nariman, Senior Advocate to the Supreme Court of India,
described the nature and extent of the Supreme Court as "all-pervasive. 242 Even
though the right to adequate sanitation is not explicitly mentioned in India's
Constitution, the Supreme Court has interpreted the right to life of Article 21 to
include the right to adequate sanitation." Justice J. S. Verma, former Chief
Justice of the India Supreme Court, stated that "[i]nterpretation of Article 21 to
mean life with dignity and not mere animal existence has the effect of increasing
the worth of human beings."" There are two notable cases from the 2461980s that
emphasize the importance of sanitation and the city's duty to ensure it.
The Supreme Court of India affirmed the country's commitment to making
sanitation a priority in the case Municipal Council, Ratlam v. Shri Vardhichand
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& Others on July 29, 1980.247 The case centered on the municipality of Ratlam's
failure to provide any sanitary facilities, resulting in open sewage saturating the
roads and an unbearable stench.24 The citizens brought suit seeking the court to
order Ratlam to fix the situation.2 9 Ratlam in turn pleaded financial difficulties
hindering its ability to resolve the sanitation crisis.250 Relying on the
Municipalities Act, the court found that Ratlam had a duty to provide sanitary
facilities regardless of its lack of finances. 25 ' The court also emphasized that
"[d]ecency and dignity are non-negotiable facets of human rights., 252 The court
went on to recognize that by failing to provide sanitation facilities, the
213
municipality was promoting the proliferation of open defecation. The court
ordered the city to rectify the problem within six months and suggested a shift in
budgetary 254allotments in order to finance the sanitary facilities and public health
measures.
Eight years later, the Rajasthan High Court affirmed that the right to life
includes the right to adequate sanitation in the case L.K. Koolwal v. State of
Rajasthan and Others.255 A citizen of Jaipur filed suit against the State of
Rajasthan alleging that the sanitation problem in Jaipur was hazardous to the life
of the citizens. 21 6 The court found that the maintenance of health and the
preservation of sanitation and environment is a component of the right to life
enshrined in Article 21 of the Constitution. 7 Poor sanitation adversely affects the
life of the citizens due to the hazards created. 258 The court characterized
insanitation as a slow poisoning leading to an early death. 25 9 The court ordered
the city of Jaipur to clean up the filth within six months of the judgment. 2' As a
result of these cases, adequate sanitation is an integral component of the right to
life enshrined in Article 21 of India's Constitution.26
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C. India's Response to the Sanitation Crisis
India first addressed the need for improved sanitation in 1980.62 Although
not adequately responding at first, India soon proved its commitment through
implementing several programs over the years.2 63 Through these programs,
sanitation has improved quite dramatically, but there are still a large number of
people living without access to adequate sanitation.
1. Five Year Plans
In pursuit of the fundamental rights guaranteed in the Constitution of India,
the government established the Planning Commission in March of 1950.265 The
role of the Planning Commission includes assessing the nation's resources,
formulating a plan that most effectively utilizes those resources, identifying
factors hindering economic growth, evaluating the progress of the established
plans, and making recommendations.6 Since 1951, the Planning Commission has
267
established a plan every five years. The Planning Commission first addressed
the sanitation crisis in the Sixth Five Year Plan initiated in 1980.26' By the
Seventh Five Year plan, the Planning Commission set a goal to "provide 25% of
rural households with individual household sanitary latrines., 269 Currently, India
is nearing the end of its Eleventh Five Year Plan270 with the Twelfth Five Year
Plan already underway. 271 The Eleventh Five Year Plan addresses the
inadequacies of sanitation in rural areas and affirms the country's commitment to
the Total Sanitation Campaign which calls for complete sanitation coverage by
the year 2012.272
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2.

Central Rural Sanitation Programme

The Central Rural Sanitation Programme (CRSP) was the first nationwide
program to respond to the sanitation plight of India.2 73 The government launched
the program in 1986 to "[improve] the quality of life of rural people and
[provide] privacy and dignity to women. 274 The government financially
sponsored the CRSP which focused on the construction of individual toilets for
households below poverty-line, 275 earning less than 3650 rupees, or 75 US
dollars, per year. 76 Other components of the CRSP included "conversion of dry
latrines to water-pour flush toilets, construction of village sanitary complexes for
women, setting up sanitary marts and production centers" to provide materials for
217
constructing facilities, and creating awareness and health education . 7 The CRSP
provided large subsidies for construction of sanitation facilities in the community
and in individual households.27 ' The government saw the provision of sanitation
materials and services as a responsibility of the states
and Gram Panchayats, 279
280
"the lowest tier of elected rural local government."
In the fifteen years of its existence, the CRSP did not significantly improve
sanitation access.2 8' Rural sanitation grew only 1% every year through the
1990s. 2 2 In addition, the improved access was attributed to self-motivating
factors instead of the subsidies offered under the CSRP.2 8 ' A 1998 study by the
Indian Institute of Mass Communication found that only 2% of those who
received subsidies under the CRSP found the subsidy to be the motivating factor
in constructing a personal toilet. 284 In an effort to improve the ineffective
program, the government restructured the CRSP into the Total Sanitation
215
Campaign.
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3. Total SanitationCampaign
India introduced the Total Sanitation Campaign (TSC) in April 1999.286 The

government moved away from providing subsidies for the construction of toilets
under the Central Rural Sanitation Programme and instead developed a
community-led and people-centered program.287 The objective of the TSC is to
achieve an end to open defecation and complete sanitation coverage by the year
2012, three years before the Millennium Development Goal must be met.288 In
order to facilitate these objectives, the TSC calls for the construction of toilets
not only in individual households, but also in schools and daycare centers. 289 It
obligates the state to develop community-managed sanitation systems. 9 Instead
of a supply-driven approach under the CRSP, which focuses solely on the
construction of toilets, the TSC implements a demand-driven approach, which
emphasizes education and awareness.2 The theory is that education and
awareness will create a demand for improved sanitation, thus motivating
292
The
communities to pursue greater sanitation access and cleanliness.
government recognized that sanitation coverage could not be achieved with just
increased supply; there must be a total behavior and usage change. 29'
4.

Nirmal Gram Puraskar

An added incentive to the TSC is the Nirmal Gram Puraskar (NGP), or
National Clean Village Award,

29429

to be
established in October 2003.295 In order S296

eligible for the cash award, the applicant must meet all of the requirements.
These include achieving the objectives for all components of the TSC project,
ensuring total access to sanitation, providing separate sanitation facilities for
boys and girls in schools, encouraging cleanliness, and striving for household
garbage disposal and drainage systems. 297 The requirements also call for an end to
open defecation by adopting bans on the practice and imposing penalties for
violations.298 If all eligibility requirements are met, the President of India presents
286.
287.
288.
289.
290.
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the award and cash prize to the applicant in an annual ceremony.' 99 As of 2007,
the NGP has been awarded to 4,945 Gram Panchayats and 14 Blocks,3 0 which
are "an intermediate tier of elected rural local government."30'
5. Criticismsof the Total Sanitation Campaign and the Nirmal Gram
Puraskar
Although India has displayed its commitment to improving sanitation
through its various five-year plans and national programs, a large number of
Indians still lack access to basic sanitation facilities and services. °2 India's
Planning Commission issued a Mid-Term Appraisal of the Eleventh Five Year
Plan which boasts of impressive acceleration towards total sanitation with the
launch of the Total Sanitation Campaign and the Nirmal Gram Puraskar.3 3
According to the report, 27.5 million individual household latrines have been
constructed.3 9 Coverage of rural schools has increased from 30% in 2007 to 76%
in 2009.305 Even with such impressive achievements, the Planning Commission
noted some "significant areas of concern. '3 ..
The lure of obtaining the NGP prize has fueled competition among the states,
resulting in a race to construct toilets without concern for quality. 0 7 Essentially, it
has regressed from the demand-driven approach touted in the TSC to the supplydriven approach that failed under the CRSP.0 8 The quality of the latrine
ultimately affects whether or not it will be used.39 9 According to WaterAid India,
"[q]uality of construction of toilets is emerging as one of the critical factors in
ensuring usage and sustained behaviour change."30 A poorly constructed toilet
can result in a bad smell and mosquitoes, creating reluctance to actually use the
facility. 3 ' In a 2008 study conducted by UNICEF and The Action Resource Unit
(TARU), out of the 162 Gram Panchayats awarded the NGP, 4% were actually
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300. Id.
301. WSP, supra note 280, at 8.
302. INDIA'S SANITATION FOR ALL, supra note 209, at 10.
303. GOV'T OF INDIA PLANNING COMM'N, MID-TERM APPRAISAL ELEVENTH FIVE YEAR PLAN 268
(2011), available at http://www.planningcommission.gov.in/plans/mta/1 lth_mta/chapterwise/Comp-mta 1lth.
pdf.
304. Id.
305. Id. at 268-69.
306. Id. at 269.
307. Id.
308. Id. at 271.
309. See FEELING THE PULSE, supra note 263, at 22.
310. Id.
311. Id.

2011 / The Human Right of Sanitationfor All. A Study of India

open defecation free." 2 Further, in Gram Panchayats claiming 100% toilet
coverage, only 63% reported actually using the facilities.3 3
The lack of usage resulting from the poor quality of the constructed facilities
highlights the overarching problem of sustainability.3 4 The Planning Commission
recognized sustainability as an issue stemming from the lack of behavior
change.1 5 It is not enough simply to provide toilets; individuals must actually use
the toilets in order to effect a lasting change for the country.316 Along with poor
quality, several other factors dissuade individuals from using a latrine."7 First,
local governments and communities may fail to provide for maintenance which
includes cleaning and pit emptying."' Individuals are less likely to use a facility
that is unclean and smells." 9 There may also be insufficient mechanisms in place
to empty latrines when they are full.2 An unpleasant or unusable latrine drives
the individual to continue practicing open defecation.32 ' Second, individuals may
322
choose not to use the newly constructed latrines simply because of habit.
Although it may be acknowledged that open defecation leads to disease, this may
not be enough to trigger a change in habit, especially in cases where open
defecation provides adequate privacy and convenience."'
Another criticism of the TSC and NGP is the unreliability of statistics.3 24 It is
sometimes difficult to accurately assess current sanitation conditions because
statistics are often inconsistent or inflated.3 25 The government of India admits that
the statistics regarding sanitation coverage do not account for the sanitary
conditions of the toilet, its usage, or improved hygiene behaviors.326 The statistics
of sanitation coverage in India vary considerably, with some sources claiming
India is on track to meet the MDG target and others asserting India is
significantly off track. 321 The MDG target is based on the proportion of people
312.
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that lack access to sanitation. Even if this number can improve, there will still
be a large number of people that will continue to live without the basic necessity
of sanitation facilities.3 29 Instead of solely looking at the proportion of people
with access to sanitation, the focus should be on the number of people defecating
in the open. 330 Six hundred and sixty-five million people in India still practice
open defecation.33 It does not matter how many toilets are constructed; as long as
the people continue to practice open defecation, the country will continue to face
332
the consequences of poor sanitation. According to one Indian specialist, "[i]f
the campaign is focused only on the building of latrines ...

there will always be

people who are not reached, people who defecate in the open and who continue
to pollute the water sources and spread disease. '33 3 High levels of latrine
coverage, therefore, are simply not good enough. 34
V. KEY ELEMENTS FOR IMPROVING SANITATION ININDIA
A. Recognition of the Right to Sanitation
The first step in improving sanitation coverage is to nationally recognize
sanitation as a human right.335 According to COHRE, "[w]ithout the recognition
of the right of all people to gain access to safe, sustainable and sufficient,
affordable water and sanitation services for domestic use

. . .

it will be almost

3 36

The U.N. Subimpossible to deliver on the right to water and sanitation.
Commission Guidelines even noted that "[s]tates should at all levels of
recognize the right to water and sanitation in relevant
government.. . [flormally
337
laws and regulations.,

There are several reasons for a national policy recognizing sanitation as a
human right.338 First, recognition will ensure that access to sanitation is a "legal
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entitlement, rather than a charity or only a moral priority."33 9 A legal entitlement
provides the necessary foundation for holding the government and other
responsible actors accountable for promoting access to sanitation.340 Furthermore,
communities and other organizations will have a basis to demand
improvements."' Second, recognizing a right to sanitation will create a focus on
vulnerable and marginalized groups who have been ignored or discriminated
against in the past. 42 If sanitation for all is a mandate, communities will be forced
to divert focus from upper- and middle-income groups to those who need
sanitation the most.3 43 Third, identifying sanitation as a right will increase
information-sharing and participation in decision-making. 344 "The right to water
and sanitation can help empower and enable communities to organise
themselves, seek and obtain information, and legitimately take part in and
influence the outcomes of relevant decision-making processes. 3 5 In short,
recognizing a right to sanitation can serve as a legal and political tool to be used
346
to significantly improve access.
The government of India admitted the need for a national sanitation policy
during the South Asian Conference on Sanitation in Dhaka, Bangladesh held in
2003: "[t]he need for this is becoming increasingly apparent, and India will take
3 47
the necessary steps towards formulation of a new National Sanitation Policy.
The government acknowledged that a national policy could encourage increased
access to sanitation services."8 Yet, nearly nine years later India still has not
developed an adequate national sanitation policy. 349 India continues to rely on the
Total Sanitation Campaign which is not a national policy, but merely a collection
of guidelines for the states.330 India needs a national policy that "clearly
articulates [the] Government of India's policy and position" for the entire
country. 1
35
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B. Clear Definition of the Right to Sanitation
Along with identifying access to sanitation as a right, it must be clearly
defined.352 The right to sanitation is often misunderstood as a result of different
definitions.353 Definitions vary even among U.N. bodies, such as the Millennium
Task Force, The Water Supply and Sanitation Collaborative Council, and the
Joint Monitoring Programme of UNICEF and WHO 54 Definitions range from
simple access to a toilet all the way to the services needed for the transporation,
treatment, and disposal of excreta.355 Without a clear definition, there will be
unrealistic expectations regarding what the right to sanitation entails.356
The Sub-Commission Guidelines on the Realization of the Right to Safe
Drinking Water and Sanitation outlined several elements to include in the
definition of sanitation. 7 First, the definition should include safety regarding
public health and the environment, meaning that the toilet must be hygienic and
"prevent human, animal, and insect contact with excreta. '356 Second, a sanitation
definition should include physical accessibility, meaning that it should be within
the immediate vicinity of the household without risking the physical safety of the
individual. 59 Third, access to sanitation must be affordable, including
36 °
construction of the facilities, as well as emptying and treatment of the excreta.
Affordability also means that families do not have to compromise their ability to
acquire other basic goods and services.3 6' Fourth, the sanitation facilities must be
of a culturally acceptable quality. This takes into consideration the specific
needs of women, acceptable washing facilities, and mechanized alternatives to
the manual emptying of pit latrines.

363

India includes a definition of sanitation in the Guidelines to the Total
Sanitation Campaign: "[sanitation] connotes a comprehensive concept, which
includes liquid and solid waste disposal, food hygiene, and personal, domestic, as
well as environmental hygiene."3' 6 It goes on to mention that sanitation
"expanded to include personal hygiene, home sanitation, safe water, garbage
disposal, excreta disposal and waste water disposal. ' '365 There is no inclusion of a
352.
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requirement for safety, physical accessibility, affordability, or quality as
suggested by the Sub-Commission Guidelines on the Realization of the Right to
Safe Drinking Water and Sanitation.366 In order to clearly understand the67right to
the right.
sanitation and all its implications, India needs to clearly define
C. Change Through Information
1. Need for Information
The right to sanitation is inadequate without accessibility to information.3 68
General Comment 15 states that "accessibility includes the right to seek, receive
and impart information concerning water issues."3 69 Information ensures that
sanitation is a legal entitlement, instead of charity, and gives persons the tools
necessary to hold governments accountable for lack of access to adequate
facilities or discriminatory policies.37 ° It is through information that individuals
are given the opportunity to influence policy formation and effect change.' Not
only is information used for policy development, it is also necessary to effect
behavior change. 7 1 UNICEF states that "[flamilies need to know about healthpromoting practises and be motivated to adopt them. Even when modem
facilities are not available, families can protect themselves from disease by
disposing of excreta safely. 373 It matters little if there is access to a modern
facility if families fail to wash their hands after using the facility or continue to
believe that contact with excreta is not harmful.374 Families must be taught of the
dangers of open defecation and poor hygiene in order to sustain behavior change.
While individuals and communities need information to understand their
rights and advocate for the necessary changes, government needs information in
order to properly implement those changes.375 It is difficult to develop solutions
that will sufficiently address the needs and demands of the country without recent
and reliable information on the present sanitation conditions.3 76 Especially
important is encouraging information from the vulnerable and marginalized
groups who face distinct obstacles.377 For instance, women are burdened by the
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indignity of a lack of privacy, as well as the risk of assault and rape.3 " However,
they are often not consulted about their specific needs37 9 or discouraged from
speaking in public forums.38 ° The failure to consult the vulnerable and
marginalized groups will lead to inappropriate solutions.3
Information will
increase community and individual involvment, which will bring experience,
ideas, and alternative approaches.382
2. Hindrances of Information
Information is recognized as a central component of a sanitation program;
however, it is sometimes challenging to communicate. 83 Sanitation is considered
a taboo topic that people refrain from discussing. Those in developing countries
3 85
may feel embarrassment over the topic and therefore ignore it all together.
Bindeshwar Pathak, responsible for starting Sulabh International Social Service
Organization, states that "[c]ulturally, it was taboo in Indian society to talk about
human excreta, night soil and all these things.""3 6 Other hindrances to the
dissemintation of information include poverty, illiteracy, and some cultural
restrictions.8 The poor of communities will not have access to newspapers or
television.388 Likewise, newspapers are useless to those who are not able to
read.389 All of these factors act as a barrier which "can impair people's capacity to
access information."3' 90 It is imperative that information is accessible for all.'
Even if information reaches the community level,
[s]tatistics make no impact on people, so that it is not enough to state to
villagers that diarrhoea kills x thousands of children in their country
every year .
[t]he real challenge is to make clear the links between
common illness and the practice of ... open defecation."392
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Individuals must understand that the practice of open defecation has the
potential to cause serious illnesses or else there will be no reason to change their
behavior.3 93

3.

Recommendations to Improve Information

India has recognized the importance of information and made it the central
component of the Total Sanitation Campaign under its Information, Education
and Communication (IEC) objective.3 94 It focuses on creating demand through
awareness in order to establish sustainable sanitation and hygiene.9 Methods
used include folk theater, radio, TV, and communication campaigns involving
posters, pamphlets, and wall writings.396 The written messages of posters,
pamphlets, and wall writings have not been found effective to inspire the
adoption of sanitary practices.397 In Bihar, the twelfth largest state in India, the
state executed fifty wall writings throughout the villages.398 However, the

writings were placed in locations too small for the message to be read. 399 It is
important to use effective methods in distributing the information. One method
that has proved to be particularly successful is door-to-door visits which provide
"[i]nter-personal communication involving persuasive dialogues and discussions
with individual members of the household. ' 4 ° Meera Devi of Kachpura, India has
taken it upon herself to go "from home to home to talk about sanitation and
cleanliness. 40 ' This door-to-door method should be used more frequently in order
to effectively communicate the need for improved sanitation and hygiene.
Furthermore, the impact on public health from open defecation is largely,
ignored resulting in constructed toilets but no behavior change. 40' Instead of
focusing on health consequences of poor sanitation, communities highlight the
advantages of convenience, privacy, and dignity.4 3 These concerns are not
sufficient to sustain any real behavior change for the entire community. 4°4 There
needs to be a greater emphasis on the link between sanitation and the impact on
health in order to encourage a sustainable use of sanitation facilities. 4"
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This highlights another important aspect of information-emphasis on a need
for collective behavior change, instead of merely individual behavior change.4
Until the entire community stops open defecation, there will be no real benefit
from improved sanitation.4°7 Even if only a few households continue to defecate
in the open, the entire community is still exposed to the health risks associated
with poor sanitation.) "[I]t is important to ensure collective action motivated
primarily by the need to change behaviour."'' The ultimate objective of
information should be self-realization. 401 "Behaviour change can only be

sustained if collective action is the result of self-realisation by the community of
the adverse consequences of prevailing defecation practices.

' 41

1

In order to

sustain a real behavior change, individuals must be informed of the consequences
of failing to use sanitation facilities, especially the link between poor sanitation
and public health.4 2
D. Monitoring the Nirmal Gram Puraskar
Monitoring is essential to the effectiveness of the Nirmal Gram Puraskar and
ultimately to sustaining improved sanitation. 3 Currently the government of India
places the responsibility of long-term monitoring on the local governments.'
The NGP has a multi-stage and multi-stakeholder verification process occurring
at the district, state, and national levels.4 5 Once the applicant is selected for the
NGP award, the prize money is released to the state which then must release it to
the awardees in two equal installments. 4 6 The first half of the prize money should
be released immediately when the Gram Panchayat is selected for the award.4 7
The second half may be released in six months after a random check by the state
to verify sustained open defecation free status.418 After this time, any monitoring
is conducted by the state governments.4 9 "Effective monitoring is the backbone
of a successful incentive program. This ensures that only those local governments
that actually deserve the award are recognized, maintaining the integrity and
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prestige of the awards program as a whole. 42 0 The government of India
recognizes that the lack of monitoring of usage and sustainability of the toilets is
a weakness of the Total Sanitation Campaign.42 ' It also recognizes that the poor
monitoring of the NGP poses a threat to improving sanitation. 22
Although the statistics regarding the success of the NGP boast impressive
numbers of villages with 100% coverage and open defecation free status, there
are questions regarding whether this has actually been achieved and whether it is
sustainable. 423 The cash award in connection with the NGP serves as an incentive
to "rush to win. 4 24 A WaterAid India study found that some states fabricated
reports of sanitation coverage through over-reporting on the NGP application in
the hopes that full coverage would be achieved in time for government
verification.'5 Failure to achieve the falsely reported numbers manipulates the
NGP verification.426 Ultimately, this creates communities professing full
sanitation coverage when in reality they are not fully covered. 27 Of all of the
applications for the NGP, only a few Gram Panchayats are actually nominated,
meaning that many communities applying for the NGP are not really opendefecation-free.4 2 8 The rejection rate can be as high as 83.24%, as is the case in
the state of Tripura. 429 The high rate of rejection indicates "either there is a total
absence of a proper system of monitoring at the district or state level while
selecting the [Gram Panchayats] for nomination into NGP or the efficacy of such
system (if any) is debatable.4 30 India should stress the necessity of effective
monitoring at the district and state level in order to combat the rush to win. '
Another area of concern regarding the NGP is the sustainability of the
achieved open-defecation-free status.432 In the rush to win the NGP, states fail to
stress behavior change and instead focus merely on constructing a toilet in each
household. 433 This leads to a high number of constructed toilets, but no significant
improvement in the number of people still defecating in the open, a required
element of the NGP.434 It is possible that after achieving the NGP, the community
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could slip back into the practice of open defecation. 435
ith these looming
concerns, it is crucial to evaluate the current monitoring process in order to effect
sustained behavior change and ultimately a lasting open-defecation-free status.436
Any monitoring conducted by the state, district, or local community should take
into consideration improved hygiene, toilet usage, and an end to open
defecation.4 ' Furthermore, monitoring must ensure that the change is sustainable
by guaranteeing functional facilities so that individuals will continue to use
them. 38 In order to monitor sustainability, the state government should continue
to conduct random visits to Gram Panchayats that have already achieved the
NGP.43 9 An effective monitoring system is crucial to the NGP incentive
program. 44 In order to protect the integrity of the NGP and effect a lasting
improvement in sanitation, India must reevaluate its monitoring program."'
VI. CONCLUSION

There may be a happy ending for Meera Devi and her family, who eventually
obtained a loan in order to install a private latrine," but the dangers associated
with the lack
• 443 of sanitation are still a horrific reality for more than half of India's
population. Now is the time for India to make sanitation a priority. It is time to
reduce the threat of death and disease as a result of the lack of adequate
sanitation." 4 It is time to protect the women and girls from the predators lurking
in the darkness. 445 It is time to remove this barrier to education and promote the
future of the children."6 It is time to put an end to the economic drain of
sanitation on families and the nation." 7 It is time to take seriously the declining
environment as a result of open defecation. 8 It is time for change.
The international community has finally recognized the need for change and
declared that access to adequate sanitation is a basic right that must be made
available to all human beings." 9 Although assenting to this proposition and
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declaring its commitment to improving the sanitation crisis, India is still faced
with a large number of individuals who continue to practice open defecation
through either choice or a lack of an altemative. " ' India has instituted a number
of programs to respond to the sanitation crisis, but all have fallen short in
instituting a sustainable change.' India must address the inadequacies of its
national program if it ever hopes to instill a lasting improvement. The focus of
any program must shift from toilet construction to toilet usage which will only
result from increased accountability, a clear understanding of sanitation, greater
information, and more effective monitoring. 52 Now is the time. "Sanitation for all
is not only achievable, but necessary. There is a moral, civil, political and
economic need to bring adequate sanitation to the global population. ' '53
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